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25-05-2011 
 
Suggestions for / Objections to the Draft Guidelines on Critical Wildlife 
Habitats dated 04-05-2011.   
 
Background: 
 
The Ministry of Environment & Forests (MoEF) first formulated Guidelines for 
notification of Critical Wildlife Habitats (CWH) under the Scheduled Tribes and Other 
Traditional Dwellers (Recognition of Forest Rights) Act, 2006 (FRA) on 27th October 
2007. Later, this was withdrawn and revised Guidelines that were largely in 
conformity with applicable laws were issued on 7th February, 2011.  However, these 
were again withdrawn, and the third version of the Guidelines has now been 
formulated. The stated objective of the revised draft guidelines put up for 
suggestions on 04-05-2011, are to finalize an implementation protocol that details 
the procedure for determining and notifying Critical Wildlife Habitats (CWH) within 
National Parks and Sanctuaries following due process of law.  
 
In their present form, the procedures outlined in the draft guidelines may not be in 
full compliance with law and constitutional provisions. We wish to point out that CWH 
are being carved out of Protected Areas (PAs) that have already been notified, and 
are presently being governed under the Wildlife (Protection) Act, 1972 (WLPA), 
which remains in force. The recognition of Rights within such PAs and the 
notification of CWH involve the FRA, 2006. Acquisition of such rights is deemed to 
be for a public purpose under the Land Acquisition Act, 1894 (LAA). Therefore, it is 
mandatory to read and interpret the WLPA, the FRA and the LAA while formulating 
guidelines on this issue. The Ministry of Environment & Forests is duty bound to act 
as an impartial arbiter and ensure that the provisions of the WLPA, 1972 are not 
glossed over by a narrow reading of certain clauses of the FRA, 2006. 

The proposed guidelines are also silent on voluntary resettlement, which many 
people marooned inside PAs are aspiring for. This strikes at their fundamental 
constitutional and democratic right to move and settle outside, and pursue new 
livelihood options of their choice that can get them out of their dependence on 
diminishing forest resources.  

We, the undersigned individuals / organizations therefore urge the Ministry to recast 
the Guidelines based on the following specific suggestions:    
 
 
1.  Article 19 of the Constitution of India guarantees that it shall be the fundamental 

right of every citizen to move freely and reside and settle in any part of India. 
Article 13 (2) mandates that the State shall not make any law which takes away 
or abridges the fundamental rights, and any law made in contravention of this 
clause shall, to the extent of the contravention, be void. Law includes any 
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notification as well. Many people are exercising their fundamental right to protect 
and further their interest by volunteering to move out of Protected Areas (PAs) by  

     accepting the resettlement package of land, housing, monetary compensation etc 
offered by the Government.  

 
      It is therefore suggested that the Guidelines be appropriately modified and 

an unambiguous clarification is added in the notification to the effect that 
nothing in the prescribed procedure will prohibit or prevent any individual 
from voluntarily resettling outside a PA with full rights to a compensation 
and resettlement package.    

 
2. In the draft guidelines it is being wrongly presumed at various places (5.2.8; 

5.3.2) that all individuals inside PAs will be ‘affected’ by notifying a CWH. Such a 
blanket presumption amounts to prejudging their status and coloring the process. 
While forcibly evicting people without compensation is not acceptable, creating 
hurdles for people to move out voluntarily by a narrow interpretation of the 
provisions of the FRA, 2006 is equally unacceptable under the Constitutional 
framework. The fundamental rights of many individuals who are aspiring to move 
out of PAs for bettering their quality of life and that of their children will be 
severely impinged upon by the undue insistence of the free and informed 
consent of the Grama Sabha in writing.  This may in fact render them as 
‘affected’. For instance, in a 100 member Grama Sabha if 70 members oppose 
resettlement, the fundamental rights of the remaining 30 individuals who want to 
resettle may be adversely ‘affected’ by the majority resolution against 
resettlement.  

      
 It is therefore suggested that the Guidelines be appropriately modified by 

adding the word ‘or beneficiary, as the case may be’ after the word 
‘affected’ and further include an unambiguous clarification to the effect that 
any majority resolution against resettlement will not in any manner affect 
the resettlement option exercised by any individual(s) in the said Grama 
Sabha who volunteer(s) to accept the package offered. 

 
3. It is stated that the intention of the Guidelines is to “harmonize” the provisions of 

the FRA, 2006 and the WLPA, 1972. This statement appears to be at odds with 
the legal reality, which is that the FRA, 2006 is an enabling law that is 
fundamentally not in harmony with the WLPA, a restrictive law that applies to 
PAs.  However, Section 13 mandates that the FRA, 2006 is in addition to and not 
in derogation of any other law for the time being in force.  

 
 It is therefore suggested that the Guidelines be appropriately modified by 

adding that the provisions of the FRA, 2006 are in addition to and not in 
derogation or in supercession of the WLPA, 1972.  
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4.  The draft guidelines (3.1 – 3.7) outline the relevant provisions of the FRA, 2006 
for determination of CWH. A conjoined reading of Section 2(b), Section 4(2) (a), 
(b), (c), (d), and (f) of the FRA, 2006 clearly establishes that resettlement will be 
the only logical option particularly after the State Government has affirmed what 
is mandated under clause (b) [presence/activities of right holders will cause 
irreversible damage] and clause (c) [options of co-existence are not feasible] and 
has further initiated appropriate steps to implement (d) and (f) [prepared a 
resettlement package and completed facilities outside]. This is after complying 
with Section 4(5) [completion of recognition and verification procedure].  Even 
though these legal provisions exist in the FRA, 2006, the draft guidelines,  
(at 5.2.8, 5.3.2, 5.5.2) appear to be repeatedly hyper-stretching the interpretation 
of clause (e) of Section 4(2).   

 
 It is therefore suggested that the Guidelines be appropriately modified and 

an unambiguous clarification is added to the effect that after the State 
Government has established that a certain area is required to be kept 
inviolate – on the basis of scientific and objective criteria, and has 
concluded that presence/activities of people will cause irreversible 
damage, and that options of co-existence are not feasible – the same be 
notified as CWH by ensuring proper compliance of clause (d) & (f), which 
will be the only logical option available.  

 
5. The proposed composition of the Expert Committee (EC): Nowhere in Section 

2(b) of the FRA, 2006 is it stated that the Expert Committee must comprise of a 
representative of each Grama Sabha and members of the local panchayat. When 
Section 2(b) clearly mandates that CWH must be established on the basis of 
scientific and objective criteria, then it is logical and reasonable to interpret that 
the Expert Committee must only include wildlife biologists, forest officials and 
conservationists with relevant expertise for the limited purpose of identifying the 
said areas (just like the presence of wildlife experts was not envisaged or insisted 
upon for determination of forest rights). Further, when it is clearly mentioned at 
5.2.1 that identification of CWH shall be the responsibility of the qualified 
scientific institution/wildlife experts, clause c in 5.2.8 contradicts it by insisting on 
seeking opinion of forest dwellers regarding boundaries of the CWH. The law 
specifies that a representative of the Ministry of Tribal Affairs be included, which 
has been proposed. However, it is illogical to accord the status of co-chairman to 
a tribal welfare officer when even the DCFs are sitting as ordinary members in 
the District Level committees to grant rights. This will counter-balance the DCF 
and stall decisions to notify CWH. Thus, the proposal to pack the EC with various 
people having neither any expertise to scientifically determine CWH nor are to be 
mandatorily included, is not in consonance with the law and may also create 
serious conflict of interest, since holders of rights are being involved in CWH 
decisions, which must be on scientific and objective criteria only as mandated by 
the FRA.  
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 It is therefore suggested that the Guidelines with respect to Expert 
Committee be completely modified and the composition of the Expert 
Committee is strictly as per provisions of Section 2(b) of the FRA which 
only mandates that experts (wildlife) be included with a representative of 
the Tribal Affairs Ministry to determine CWH on the basis of scientific and 
objective criteria with due consultation.  

 
6. While the draft guidelines demand that States complete the process of 

consultation within six months (5.2.8) and forward proposals received from the 
Chief Wildlife Warden within 15 days to the National Steering committee, there is 
no mention or clarification on funding support to State Governments to comply 
with clause (d) and (f) of Section 4(2) of the FRA, 2006 (resettlement package 
and creation of facilities). Furthermore, the guidelines are silent on the issue of 
fast track FC clearance for diversion of degraded forest land for resettlement. 
These lacunae may well make this CWH process a non-starter considering the 
fact that cash strapped State Governments will be unwilling to move forward 
without clear commitments from the MoEF in this regard. 

 
 It is therefore suggested that the Guidelines be appropriately modified and 

a clear commitment on the timeframe for according FC clearance and 
release of funding under the available CSS options (Integrated 
Development of Wildlife Habitats, State CAMPA funds etc., with appropriate 
references to existing circulars) is indicated. The decision to commit  
Rs. 8000 crores for resettlement taken at the NBWL meeting on 18th March, 
2010 under the Chairmanship of the Hon’ble Prime Minister may also be 
included appropriately in the preamble to the guidelines, which will 
reassure State Governments to make credible commitments to people. 
Further, a reasonable time frame for completion of resettlement may also 
be indicated.    

  
7.  The draft guidelines contain repeated references (2.1, 6.2) on how the National 

Parks and Sanctuaries will continue to be governed and managed under the 
provisions of the WLPA, 1972 and other applicable laws and emphasis that the 
protocol under the FRA, 2006 is only for the limited purpose of determination and 
notification of CWH. The WLPA, 1972 also prescribes a detailed process for 
determination and settlement of Rights and any acquisition of land is deemed to 
be for a public purpose as provided for in the Land Acquisition Act, 1894. The 
FRA, 2006 too provides for settlement of rights only after completion of the 
recognition and verification procedure [Section 4(5)]. Importantly, Section 13 
clearly states that the provisions of the FRA, 2006 shall be in addition to and not 
in derogation of any other law. While great emphasis is being laid to give effect to 
the provisions of the FRA, 2006, the same cannot be done by ignoring or by-
passing the provisions of the WLPA, 1972, which is also a legislation enacted by 
the Parliament that remains in force. By virtue of the provisions contained in 
Section 35(3) of the WLPA, 1972, no rights recognized in National Parks, either 
under FRA, 2006 or the WLPA, 1972, can be allowed to continue by an isolated 
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and narrow reading/ interpretation of clause (e) of Section 4(2) of the FRA. The 
non-obstante clause in Section 4(1) is only to ensure that existing forest rights as 
determined under FRA, 2006 are recognized. There is no scope or liberty for 
stretching it beyond that to allow the FRA, 2006 to completely override the 
WLPA, 1972.  Further, even in Sanctuaries, under Section 24 (2) (b) of the 
WLPA, 1972 there is a provision for voluntary surrender of rights for an agreed 
compensation.   

 
It is therefore suggested that the Guidelines be appropriately modified and 
an unambiguous clarification is added to the effect that in case of a 
National Park, all rights as recognized under the FRA, 2006 must  be 
compulsorily settled only outside the CWH with an appropriate 
compensation and resettlement package.                                                                                

 
 
 For Wildlife First 

 
 Praveen Bhargav 
 
 Signed on behalf of and in consultation with: 
 
 Shekar Dattatri; Biswajit Mohanty;  Living Inspiration for Tribals – A.A. Poovaiah; 

Bhadra Wildlife Conservation Trust – D.V. Girish; Kudremukh Wildlife Foundation 
– Niren Jain 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

Address for correspondence: 
1235, 1st Floor, 26th A Main, 4th T Block, Jayanagar, Bangalore – 560 041. 


